Housing Act and administered by HUD. Good cause eviction requires a landlord to renew a tenant's lease unless she can demonstrate a legally adequate reason why the tenant should be evicted. 6 State landlord tenant laws, in contrast to federal housing programs, do not generally afford tenants this protection. Proponents of good cause eviction view it as a critical line of defense against discriminatory treatment, life-disruptions, and homelessness for low-income households. 8 Critics, on the other hand, see the limit on landlords' ability to evict tenants as a significant cause of the "failure" of federal housing programs and as a barrier to expanding private market low-income housing construction.
Whether the LIHTC requires good cause eviction is thus far unsettled. With the exception of one unpublished state appellate court decision, appellate courts have not weighed in on the issue. '° Instead, the debate has occurred primarily in local housing courts and between tenant advocates and the state housing finance agencies responsible for administering the LIHTC program. In a survey of these agencies, twenty-seven of the thirty-eight agencies that responded indicated that they do not believe that the federal LIHTC statute guarantees tenants of LIHTC subsidized units good cause eviction protection."
6
Throughout this Comment, "for cause" and "good cause" eviction are used interchangeably.
7
All but a few state landlord-tenant statutes allow no cause eviction; the landlord can terminate a tenancy at the end of a lease without explanation, so long as she gives the statutorily appropriate amount of notice. See notes 50-56 and accompanying text. Urban Law 573,576,607-12 (1998) ("By the late 19 8 0s, consensus was developing among [Public Housing Authority] and HUD officials, federal and state lawmakers, and tenants themselves that the procedural and structural changes wrought by the due process revolution were complicating efforts to make public housing a safe and decent place to live.").
10 Cimarron Village Townhomes, Ltd v Washington, 1999 Minn App LEXIS 890 (holding that good cause eviction protection is provided for under the LIHTC statute).
11 The author conducted a telephone survey of all fifty state housing finance agencies charged with administering the LIHTC Programs. In each of the thirty-eight successful interviews, the author spoke to the official agency contact person for the program or to a person designated by that individual. Each interviewee was asked whether the agency requires that the extended use agreement (see note 30 and accompanying text) concluded with tax credit recipients include a provision that the current tenants of any units receiving an LIHTC subsidy will not have their tenancy terminated other than for good cause. In many cases, the author was able to review sample copies of the states' extended use agreements (sometimes called "sample land use restriction agreement").
Of the thirty-eight agencies successfully interviewed, twenty-seven reported not having Tenant advocates generally have not disputed this statutory interpretation. Instead, they tend to argue that the LIHTC program involves state action and that tenants are entitled to good cause eviction as a matter of constitutional due process. While there may be a due process argument for good cause eviction protection, this Comment argues that, contrary to dominant state agency practice, the LIHTC statute does require that tenants receive good cause eviction protection. A careful reading of Internal Revenue Code (IRC) Section 42 demonstrates that since 1990, in order to receive a tax credit, a landlord is required to place a restrictive covenant on her property that guarantees that tenants in her LIHTC subsidized units will not be evicted except for good cause.
Part I of this Comment provides a brief introduction to the LIHTC program through a discussion of the scope of the country's affordable housing crisis, the LIHTC's basic structure, and the extent of the program's success to date. Part II introduces the concept of good cause eviction, the doctrinal evolution of good cause eviction protection in federal housing programs, and the debate over the merits of the protection. Part III analyzes the LIHTC, arguing that the best reading of the statute's plain language, coupled with the limited available legislative history, leads to the conclusion that the LIHTC provides tenants with good cause eviction protection.
such a provision: Alabama, Alaska, Arkansas, Connecticut, Florida, Hawaii, Idaho, Illinois, Indiana, Louisiana, Maryland, Mississippi, New Hampshire, New Jersey, New Mexico, New York, Nevada, North Dakota, Ohio, Oregon, Pennsylvania, South Carolina, Texas, Utah, Vermont, Washington, and West Virginia. By contrast, Arizona, California, Delaware, Kansas, Massachusetts, Minnesota, Missouri, Nebraska, North Carolina, Virginia, and Wisconsin do include language guaranteeing current tenants good cause eviction protection. Jolin Telephone Survey (1999) (on file with author). Because the question in this Comment has to do with how IRC Section 42 is interpreted by the state agencies, the author was not concerned with whether or not state landlord-tenant laws also provided good cause eviction protection, or with the fact that when LIHTC funds are combined with other federal housing program dollars (which often occurs) tenants typically receive good cause eviction protection. The author did not consider a global statement in an extended use agreement that the recipient must, for example, "comply with all requirements of IRC Section 42" to constitute inclusion of the good cause eviction protection. In addition to not satisfying what this Comment argues is a requirement that the protection be expressly stated in the extended use agreement, a global statement requiring compliance with Section 42 only begs the question in this Comment: What is the requirement of Section 42 with respect to good cause eviction?
12 The author has spoken to legal services housing attorneys in several states, as well as with low-income housing advocacy organizations familiar with the LIHTC. There was general agreement in these conversations that the LIHTC statute does not provide for good cause eviction protection and that constitutional due process arguments are the best alternative.
I. LIHTC: A PUBLIC-PRIVATE RESPONSE TO A GROWING AFFORDABLE HOUSING CRISIS
At least since the mid-1980s, the supply of housing affordable to low-income households has increasingly fallen behind demand. While this housing crisis is not the result of any single cause, one important factor is the dramatic reduction in financial support for traditional federal low-income housing programs. The LIHTC program was created, in part, to make it financially feasible for private developers to build and maintain low-income housing and to help fill the void left by cuts in public housing and Section 8 rental subsidy programs.13 Through the allocation of tax credits to private developers-both forprofit and not-for-profit-the LIHTC has registered some significant successes. At the same time, the program has been subjected to substantial criticism from both liberals and conservatives. This Part addresses some of these important background issues in more depth.
A. The Ongoing Rental Housing Crisis and Fading Federal Support
The term "crisis" is an appropriate characterization of the circumstances facing low-income individuals in the rental housing market. According to the Center on Budget and Policy Priorities, between 1970 and 1993 the total number of low-cost rental units decreased from 7.4 million to 6.5 million, while the number of low-income renters demanding those units increased from 6.5 million to 11.2 million.
4
The Department of Housing and Urban Development estimated that by 1995, over 5.3 million households (12.5 million people) faced "worst case" housing needs, meaning they lived in seriously substandard housing (lacking basic systems such as plumbing and electricity) or paid over 50 percent of their income in rent.-' Despite persistent economic growth since the early 1990s, conditions have continued to worsen. Between 1993 and 1995,900,000 units affordable to "very lowincome" renters were lost. And between 1996 and 1998, the stock of rental housing affordable to "low-income" households declined by an additional 900,000 units. (describing dire situation in public housing and noting that the "4.7 million fewer low-cost rental units than low-income renters is the largest shortfall on record").
15 Department of Housing and Urban Development, Waiting in Vain: An Update on America's Rental Housing Crisis 1 (Mar 1999) ("HUD Rental Housing Report"). It is worth noting that the demographic group experiencing the greatest increase in worst case housing needs is working families. Between 1991 and 1995, the worst case housing need rose 24 percent among households with at least one full time minimum wage worker. Id at 2.
16 Id at 1,15. A "low-income family" is a family whose income does not exceed 80 percent of the median income for the area, and a "very low-income family" is a family whose income Throughout this housing crisis, the federal government has steadily reduced its overall financial commitment to low-income housing development and affordability. In 1981, the federal housing budget was $32.2 billion. By 1989, it amounted to only $7.9 billion (less than 0.6 percent of the federal budget)., 7 During that same period, HUD reduced the number of new affordable units it helped construct annually from 144,000 to 22,000.'g The total number of additional households annually supported by HUD dropped by nearly half starting in 1984, and in 1995 no new rental housing vouchers were issued. 9 Between 1994 and 1998, the total number of HUD supported households actually dropped by an estimated 65,000.20 Since its creation in 1986, the LIHTC program has offset some of this dramatic imbalance between availability and need by encouraging private actors to construct and manage new low-income units.
B. LIHTC:A Supply-Side Subsidy Response to the Crisis
In the 1980s, privatization became a popular policy prescription at all levels of government and for all sorts of government tasks. 21 The Reagan Administration's President's Commission on Privatization identified low-income housing construction as a government service that ought to be privatized. Under President Reagan, the "federal government reduced direct federal housing spending while manifesting a view that the private sector, rather than the public sector, was better able to provide low-income housing. ' some of the principles of privatization, but without giving up either federal or state regulatory control of the housing.
C. The Technical Basics of the LIHTC Program
Today, the LIHTC is the largest federal program that funds the construction and rehabilitation of low-income rental housing.A Although the LIHTC imposes federal and state regulations on property owners similar to those that govern traditional United States Housing Act programs, it is structured very differently than other federal housing programs. The LIHTC is a federal low-income housing program that "attempts to employ market efficiencies while allowing states to impose local policy goals.
' 2
The LIHTC offers private entities, both for-profit and not-forprofit, a dollar-for-dollar tax credit for their investment in qualified low-income rental housing. 2 The federal government annually allocates to each state a $1.25 housing tax credit per citizen of the state.z Each state designates an agency responsible for distributing the credits among applicants (a "housing credit" or "tax credit allocation" agency).f Successful applicants receive credits based on the percentage of "the owner's basis in the rental units that are set aside for lowincome tenants." The credit recipient is entitled to write off a fraction of the credit from her personal or, as is more often the case, corporate income taxes each year for ten years, provided the units for which the credits were received remain in compliance with statutory and regulatory requirements. . In order to receive tax credits, the building owner 24 GAO, Tax Credits at 2 (cited in note 2). 25 Jean L. Cummings and Denise DiPasquale, Building Affordable Rental Housing: An Analysis of the Low-Income Housing Tax Credit 4 (City Research Feb 1998), available online at <http:l/www.cityresearch.comllihtc/cr-lihtc.pdf> (visited Dec 26, 1999) (describing the basic nature and underlying purpose of the LIHTC program and introducing a detailed empirical study of LIHTC's effects over the past ten years).
26
IRC Section 42(g)(1)(A)-(B) provides that an eligible low-income housing project may either be one in which 20 percent of the units are rent restricted (to 30 percent of income) for tenants earning 50 percent or less of area median gross income, or one where 40 percent of the units are rent restricted (to 30 percent of income) and occupied by tenants earning 60 percent or less of area median gross income. See also IRC § 42(g)(2)(A) (defining rent restricted units).
27 IRC § 42(h)(3)(C)(i). 28 IRC § 42(h)(3)(B). The statute's term "housing credit agency" will be used interchangeably with "tax credit allocation agency" throughout this Comment.
29
Cohen, 6 J L & Pol at 543 (cited in note 23). For the purposes of this Comment, it is not important to understand precisely how the credit amount is calculated. As the quote suggests, the credit amount depends in part on the number of units set aside for low-income housing. Other relevant factors include the amount invested in the building, whether the credit is for the purchase or rehabilitation of an existing building or for the construction of a new building, and whether another federal subsidy was used for the project. See Thomas R. Wechter and Daniel L. Kraus, The Internal Revenue Code's Housing Program: Section 42,44 Tax Law 375,376-77 (1991) (describing the criteria used to determine how the tax credit is computed).
30
"Although the credit is taken over a 10-year period, it is 'earned' over a 15-year 'compli-[67:521 must agree to maintain the low-income units during a fifteen-year "compliance period" and must agree to an "extended use agreement" which typically requires that the units' low-income affordability be maintained for at least an additional fifteen years. 1 In order to turn the tax credits into development capital, most developers sell the credits to investors at a substantial discount.3 These and other features of the program will be discussed in more detail in Part III.
While not sufficient to meet the growing demand for affordable 33 rental housing, the LIHTC has achieved some noteworthy successes.
A recent General Accounting Office study of the LIHTC found that between 1992 and 1994 state allocation agencies annually awarded tax credits with a value of $2 billion over their ten-year duration.3 Although no exact count is available, estimates of the number of units placed in service between 1987 and 1996 range from 500,000 to 600,000, and estimates through 1998 reach as high as 900,000. 3 5 Assuming that the figures for units put in service between 1994 to 1996 are representative, approximately three quarters of the households in these tax-credit supported units have incomes below 50 percent of area median income, and therefore qualify as "very low-income" by HUD's standards.3 ance period.' If a low-income building is disposed of or converted to fair market use during the 15-year compliance period, the taxpayer is required to 'recapture' the unearned portion of the credit taken." Wechter and Kraus, 44 Tax Law at 399 (cited in note 29).
31 Id at 401-02 (explaining that "[flor credits granted after 1989, a property will qualify for the low-income housing tax credit only if the taxpayer enters into an extended use commitment" that extends the low-income occupancy of the project for a minimum of fifteen additional years beyond the close of the fifteen-year low-income compliance period). See also IRC § 42(h)(6)(A)-(B) for a definition and the requirements of an extended use agreement.
32 See note 38. 33 See Cummings and DiPasquale, Building Affordable Rental Housing at 36 (cited in note 25) (describing the increase in participation by private investors, state and local officials, and non-profit organizations in projects to provide low-income housing and highlighting the flexible nature of the LIHTC program).
34
GAO, Tax Credits at 2,4 (cited in note 2). It is worth noting that the mortgage interest deduction, a homeowner tax credit, cost the federal government an estimated $58 billion in 1995. Of that amount, an estimated $29 billion went to households with incomes over $100,000. See Peter Dreier, The GOP's Cynical Attack on Public Housing 3 (National Housing Institute 1996), available online at <http://www.nhi.orglpoicy/gopatt.html> (visited Jan 27,2000).
35 Cummings and DiPasquale, Building Affordable Rental Housing at 8 (cited in note 25) (describing the volume of the LIHTC program in the 1990s and summarizing past estimates of the program's growth before offering new data on this issue). See also Low Income Housing Tax Credit, 105th Cong, 2d Sess, in 144 Cong Rec S 12577 (Oct 14, 1998) (statement of Senator Alfonse D'Amato) ("The credit has been responsible for almost 900,000 units of housing in the past decade. Nearly all new affordable housing today (98%) is constructed with the help of the credit.").
36 GAO, Tax Credits at 6 (cited in note 2).
D. A Politically and Academically Contentious Program
Despite its successes, the value of the LIHTC is contested among politicians, academics, and advocates. As recently as 1996, the Republican-controlled Congress sent a budget bill to President Clinton that would have eliminated the LIHTC. President Clinton, whose administration has strongly supported the program, vetoed the bill, citing the LIHTC as one reason.n While the program is generally supported by moderates and progressives in the academic community, many of the LIHTC's most vocal critics are on the left. Some object to the heavy emphasis on a program they say is economically inefficient and cannot begin to meet the growing need for low-income housing." And most importantly for purposes of this Comment, tenant advocates complain that the LIHTC appears to have abandoned the right to good cause eviction enjoyed by tenants of traditional federal housing programs. Although not previously documented systematically, tenant advocates know from firsthand experience that many state housing credit agencies do not condition receipt of a tax credit on landlords providing LIHTC tenants with good cause eviction protection.
The argument that state housing credit agencies' failure to provide good cause eviction protection is inconsistent with the statutory language of the LIHTC is the subject of Part III. But before commencing an analysis of the statute, we must be clear on what good cause eviction is and why it matters whether the LIHTC provides it.
37
In his veto of the 1995 Budget Reconciliation Bill, President Clinton cited the elimination of the tax credit as one reason for his veto: "Moreover, the bill would eliminate the lowincome housing tax credit and the community development corporation tax credit, which address critical housing needs and help rebuild communities." Seven-Year Balanced Budget Reconciliation Act of 1995-Veto Message from the President of the United States, 141 Cong Rec H 14136, 14137 (Dec 6,1995).
38 Analysts argue that the LIHTC program is less productive than reported because it displaces units that the market would otherwise produce. The program has produced far fewer units than needed to meet the needs of even very low-income families, and it is not clear that it has produced the kinds of units most needed by low-income families (for example, providing an appropriate number of bedrooms). Cohen, 6 J L & Pol at 550-51 (cited in note 23). Because of the manner in which affordability is calculated in the program, most units are also unlikely to be affordable to the neediest households. Id at 552-54. The inefficiency of the credit stems, in part, from the overhead costs of administering the program and the substantial transaction costs associated with the distribution of the credits. Id at 557-58. In addition, developers typically sell their allocated tax credits to syndicates or large corporate investors at a discount. The buyer will pay considerably less than a dollar for each dollar write-off because only a fixed percentage of the total credit can be written off during each of ten years, and there is a risk that if the units cease to comply with affordability restrictions during the thirty year compliance and extended use period, a portion of the credit will have to be returned. As a result, for each dollar in federal tax subsidy, developers receive substantially less than a dollar in up front equity. Id at 557.
39
The author worked for the housing section of Legal Services in Portland, Oregon during 1997. Attorneys in that office related that they and their colleagues in offices around the country were defending a growing number of LIHTC tenants against no cause evictions brought under state landlord-tenant laws.
To this end, Part II provides a brief history of good cause eviction, its evolution in federal housing programs, and a survey of the current debate over the merits of good cause eviction protection.
II. GOOD CAUSE EvIcTION: FROM COMMON LAW TO FEDERAL REGULATION
At common law, there were three types of landlord-tenant estates: an estate for years, a periodic tenancy (year to year, month to month) and a tenancy at will."0 While they differed in terms of duration and notice requirements prior to lease termination, all three estates had in common that once the lease term expired either party could terminate the tenancy "for any reason or for no reason."
'
It is no longer the law in any state that either party can terminate a lease upon its expiration for any reason or no reason at all. The fed- 43 Rabin, 69 Cornell L Rev at 534 (cited in note 41) (stating that the landlord's traditional common law right to evict tenants without explanation "has been limited in every state by the federal Fair Housing Act, which prohibits discrimination ... and in most states by the doctrine prohibiting retaliatory eviction"). Retaliatory eviction protection is guaranteed in most states, either by statute or court decision. Id. In a typical retaliatory eviction case, a landlord seeks to evict a tenant who complained to a local housing code authority about the landlord's maintenance of the unit. See, for example, Edwards v Habib, 397 F2d 687,690 (DC Cir 1968).
44 Rabin, 69 Cornell L Rev at 535 (cited in note 41). "Just cause" eviction protection has been extended to tenants who "(1) are protected by a rent control ordinance that has a just cause eviction provision, (2) live in government owned or subsidized housing, or (3) are subsidized tenants in privately owned housing." Id. 
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The When local public housing authorities ("PHAs") were created in response to the United States Housing Act of 1937 (to provide local administration for public housing programs' 9 ), they were subject only to state landlord-tenant laws. Until the 1960s, therefore, PHAs "enjoyed almost unchecked power to evict tenants." During this period, courts upheld no cause evictions, 5 ' as well as evictions based on such infractions as out-of-wedlock births,5 adultery,5 the misbehavior of children, ' and other PHA-determined forms of "undesirability."'
46
See, for example, NJ Stat Ann § 2A:18-61.1 (West 1999) (providing a long list of potential eviction reasons that satisfy the good cause requirement, for instance: failing to pay rent, disturbing the peace of other residents despite previous written notice, causing damage or injury to the property willfully or "by reason of gross negligence"). See also 24 CFR § 966.4(l)(2)(i) (1999) . 
49
For purposes of this Comment, "public housing programs" are those in which the housing units involved are publicly owned and ultimately under the direct control of locally chartered public housing authorities. "Section 8" is a program named for its location in the U.S. Housing Act of 1937,42 USC § 1437f ( & Supp 1996 . Section 8 units are privately owned. A Section 8 subsidy can either be attached to the unit itself through a contract between the owner and the local public housing authority, or it can be brought to the unit by a low-income tenant who has a Section 8 voucher. In both cases, the tenant pays rent up to 30 percent of her income and the federal government pays the remainder, up to a pre-established "fair market rent" for the unit. For a general description of these and other HUD programs, see Department of Housing and Urban Development, Programs of HUD (1993 ' the court held that for procedural protections to have meaning, good cause must be shown to justify the termination of tenancy, irrespective of the terms of the lease. ' Unlike under the common law regime, therefore, the landlord had to provide a reason to justify non-renewal of the lease, and the tenant had a right to challenge the stated grounds for termination. Courts expanded the constitutional due process requirements to other federal housing programs, including Section 8 and a variety of con-56 Smyers, 30 Urban Law at 583-84 (cited in note 9) (citing original HUD sources detailing the use of eviction threats and other punishments to achieve compliance with monthly unit inspection rules, as well as rules regulating the activities of children and the maintenance of fences and lawns). 57 397 US 254 (1970) . 58 Id at 262-63. 59 Smyers, 30 Urban Law at 587-88 n 72 (cited in note 9) ("Beginning with the landmark case of Goldberg v Kelly ... the Supreme Court signaled its willingness to extend due process protection beyond traditional notions of property to cover public benefits such as welfare."). See also Goldberg, 397 US at 262-64 & n 8 (noting that welfare benefits were a matter of "statutory entitlement" and that "[i]t may be realistic today to regard welfare entitlements as more like 'property' than a 'gratuity'). exists a cause to evict other than the mere expiration of the lease").
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The University of Chicago Law Review A typical example of how good cause eviction protection has been incorporated into federal housing programs as a result of these decisions is found at 24 CFR § 966.4(l)(2)(i). This particular provision applies to Section 8, Section 202, and a variety of other National Housing Act programs:
(2) Grounds for termination. (i) The PHA shall not terminate or refuse to renew the lease other than for serious or repeated violation of material terms of the lease such as failure to make payments due under the lease ... or for other good cause. tration of poor people in public housing,6 the physical deterioration of publicly subsidized housing, and the physical dangers faced by lawabiding tenants. 67 Granting tenants good cause eviction protection is said to be yet another example of "overvaluing the rights of individual tenants as compared to the rights of other tenants and the needs of their communities. '' 8 In recent years, these criticisms have led to federal legislative efforts to define what will constitute good cause and to streamline the public housing eviction process. There have also been efforts to significantly limit the availability of the protection. In 1988 Congress amended the United States Housing Act to require that public housing leases contain provisions stating that criminal activity affecting the health and safety of public housing residents committed by any tenant, member of a tenant's household, or guest "shall be cause for termination of tenancy."" HUD interprets the statute as imposing strict liability on tenants for the actions of their household members and guests.7 0 In 1996 the Clinton Administration put public housing tenants on notice that PHAs will employ a "one strike and you're out policy" with respect to evicting tenants under the criminal activity provision.' While these efforts to define legislatively what constitutes good cause for eviction have succeeded, legislative initiatives to limit the availability of the protection itself have failed so far. The "Public Housing Reform and Empowerment Act of 1995," for example, would have amended the Section 8 program to require good cause for eviction only during the term of the lease7 The proposal was not adopted. A similar, but more far reaching, proposal in the Housing Opportunity and Responsibility Act of 1997 also failed to pass.
Michael H. Schill and Susan M. Wachter, The Spatial Bias of Federal Housing Law and
Policy: Concentrated Poverty in Urban America, 143 U Pa L Rev 1285,1299 (1995) (asserting that the loss of PHA "freedom to select and evict tenants has contributed to the concentration of poverty within public housing").
67 Vimce Lane, former Chair of the Chicago Housing Authority, articulated what might be considered a "communitarian" critique of tenants' rights: "The time [has come] where the ACLU and everyone else is going to have to recognize that the majority of residents in public housing have rights, as well as the wrongdoers." Quoted in Smyers, 30 Urban Law at 608 (cited in note 9).
68 Smyers, 30 Urban Law at 608 (cited in note 9). 69 42 USC § 1437d(l)(6) (1999). This statutory requirement was incorporated into federal regulations at 24 CFR § 966.4(f)(12)(i) (1999 
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The University of Chicago Law Review
The failure of efforts to eliminate good cause eviction protection altogether from federal housing programs may only be a grudging acknowledgment of the constitutional origins of this protection. On the other hand, Congress' failure to attempt to do away with the protection may be an acknowledgment of arguments made by proponents of good cause eviction that any costs are minimal and are significantly outweighed by the benefits of good cause eviction protection to lowincome tenants.
To the economic incentive arguments, for example, proponents dispute the impact of the protection on low-income housing investment and construction, or at least the significance of that impact. 74 Advocates of good cause eviction argue that any costs incurred are warranted by the reductions in improper and costly (in human and financial terms) evictions. 75 The blame assigned to good cause eviction protection for the problems in federally subsidized housing-whether the insufficient supply, the concentration of poverty, or the deterioration of safety-is viewed as a cynical effort to distract attention from the real sources of such problems: long-standing policies concentrating public housing in impoverished areas, racism, dramatic cuts in all kinds of federal housing and welfare programs, poor quality public schools, a low-wage economy, and the like. Proponents also point out the critical benefits of for cause eviction protection. They argue that a no cause eviction regime is an invitation to improper discrimination, especially in a tight market for lowincome housing where there are many applicants for every unit. Arguing to protect the good cause eviction provision in the Section 8 statute, David Bryson of the National Housing Law Project testified before Congress that the provision "serves to protect tenants against lease requirements without including any provision for good cause eviction protection in Title II Section 226). 1 Similarly, in requiring landlord recipients of federal subsidies to show good cause for an eviction, the court in Green v Copperstone Ltde' explained that "[tjo allow a quasi public landlord to evict upon expiration of a fixed term is to enable secret and silent discrimination." 7 Because of the tightness of the low-income housing market, and the general vulnerability of low-income households, proponents of good cause eviction argue that any eviction has devastating consequences. For households living on the financial margins, eviction often means homelessness.8' To the extent that a no cause eviction regime allows "secret and silent discrimination," landlords can also exploit low-income tenants' vulnerability, forcing them to endure substandard housing conditions and other indignities, under the threat of eviction.
Many of the competing claims for and against good cause eviction turn on empirical issues that are beyond the scope of this Comment. What is clear is that all sides, including the current tenants of LIHTC units, have a lot at stake in whether the nation's largest lowincome housing construction subsidy program includes good cause eviction protection.
Given the criticism that good cause eviction has received in the literature, the emphasis by federal lawmakers on local control and federal deregulation at the time the LIHTC program was created, and the relative obscurity of the good cause eviction provision in the LIHTC statute, 8 1 it is perhaps not surprising that large numbers of state housing credit agencies believe no such protection exists. These factors may also explain why tenant advocates have largely looked past the LIHTC statute and have relied instead on due process arguments to establish a good cause eviction right for LIHTC tenants. Nonetheless, as Part III demonstrates, a close reading of IRC Section 42 leaves little doubt that a good cause eviction right was created under the LIHTC statute in 1990. 
2000] III. THE STATUTORY INTERPRETATION CASE FOR GOOD CAUSE EVICTION PROTECTION IN THE LIHTC
Whether or not the LIHTC guarantees good cause eviction protection to tenants is a question with ramifications for nearly a million low-income households, and the number is growing every year. A large percentage of state tax credit allocation agencies currently do not require landlords who receive low-income housing tax credits to put good cause eviction provisions in their tenant leases.2 More specifically, the agencies do not believe that IRC Section 42 requires them to include a good cause eviction provision in the "extended use agreements" that the agencies must enter into with each tax credit recipient." This Comment contends that these agencies are mistaken in their interpretation of the statute. Read properly, the federal statute governing the LIHTC requires state housing credit agencies to obligate tax credit recipients, as a condition of receiving the credit, to guarantee their tenants good cause eviction protection.
This Part analyzes the relevant language of IRC Section 42 as it evolved through amendment over time. In addition to its plain language, the statute's legislative history and recent congressional committee analysis support the conclusion that the LIHTC requires good cause eviction protection. The argument in this Part is made largely without the benefit of case law. To date, only one state appellate court opinion has considered the statutory construction question raised here, and while the court's analysis is entirely consistent with this Comment's argument, the opinion is unpublished."
A. The Tax Credit as Originally Codified
The Low Income Housing Tax Credit is codified at Section 42 of the Internal Revenue Code. Since its enactment in 1986, the statute has undergone numerous amendments. There was no reference of any kind to the conditions for tenant eviction in the initial version of Section 42. There is also no evidence in the legislative history of the Omnibus Budget Reconciliation Act of 1986 that the issue was ever considered. A reference to good cause eviction first appears in a comprehensive 1989 amendment of the statute.
82 See note 11. 83 The "extended use agreement" is a restrictive covenant that is placed on the LIHTC recipient property that spells out what the property owner must do in order to remain in compliance with the LIHTC program and continue to receive the credit. These provisions are discussed in detail in the text accompanying note 89. The ELIHC was apparently a response to the Task Force's finding that the original fifteen-year "compliance period" did not sufficiently secure the long-term affordability of LIHTC units."' As enacted, the ELIHC conditioned receipt of a tax credit for any year after 1989 upon the credit recipient placing a restrictive covenant on the credited property. That covenant-referred to as the "extended use agreement"-was required to contain, among other things, a commitment that the fraction of low-income units in the property will not decrease for at least fifteen years after the original fifteen-year "compliance period" has ended.9 The ELIHC also provided that the commitments made in the extended use agreement could be enforced by prospective, current, or past tenants of LIHTC units in state court. The ELIHC requirements were codified at IRC Section 42(h)(6)(B).,o
In a separate subsection of the statute, the 1989 amendment created two exceptions to the minimum thirty-year extended use period: (1) transfer after fifteen years to another owner who will maintain the low-income units and (2) foreclosure. 9 ' Under the foreclosure provision, the extended use period would terminate upon foreclosure.9 87 IRC § 42(h)(6)(A) (requiring that "no credit shall be allowed by reason of this section with respect to any building for the taxable year unless an extended low-income housing commitment is in effect").
88 Report of Mitchell-Danforth Task Force at 3-4 (cited in note 86). 89 IRC § 42(h)(6)(B)(vi) (classifying the extended use agreement between the taxpayer and the housing credit agency as being a "restrictive covenant").
90 After the 1989 amendment, Section 42(h)(6)(B)(i) of the IRC specifically stated that the ELIHC restrictive covenant must "require[ ] that the applicable fraction [of low income units] for the building for each taxable year in the extended use period will not be less than the applicable fraction specified in such agreement." The ELIHC also required that the restrictive covenant include an affirmative statement "allow[ing] . . . prospective, present, or former [lowincome] occupants of [an LIHTC] building ... the right to enforce in any State court the requirement and prohibitions of clause (i)." IRC § 42(h)(6)(B)(ii).
IRC § 42(h)(6)(E)(i)-(ii).
92 IRC § 42(h)(6)(E)(i)(I).
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It was in relation to the potential early termination of an extended use period that the 1989 amendment introduced the concept of good cause eviction protection. IRC Section 42(h)(6)(E)(ii) was added and provides that:
(ii) The termination of an extended use period ... shall not be construed to permit before the close of the 3-year period following such termination-(I) the eviction or the termination of tenancy (other than for good cause) of an existing tenant of any low-income unit, or (II) any increase in the gross rent with respect to such unit not otherwise permitted under this section.
This provision extended, through the use of good cause eviction protection, the period of low-income occupancy following premature termination of an ELIHC. Following the 1989 amendments, therefore, two relevant provisions were in place. First, under IRC Section 42(h)(6)(B), all LIHTC projects now required a restrictive covenant running with the property containing provisions that were to remain in force for no less than thirty years, some of which could be enforced by interested lowincome individuals in state court. Second, an exception was created under IRC Section 42(h)(6)(E), which allowed for early termination of an extended use period, subject to a three-year ban on eviction of low-income tenants in the absence of good cause. At that time, there was no express statutory connection between the contents of the covenant and the post-termination good cause eviction protection. This changed in 1990.
C. The Omnibus Budget Reconciliation Act of 1990'3
The 1990 Budget Reconciliation Act made primarily "technical corrections" to the LIHTC.4 One of those technical amendments is particularly critical to this Comment's analysis. It states, simply: "Clause (i) of section 42 (h)(6)(B) is amended by inserting before the comma 'and which prohibits the actions described in subclauses (I) and (II) of subparagraph (E)(ii)'. ' [67:521
Low Income Housing Commitment. That clause, as amended, now defines the ELIHC covenant as that covenant which requires that the applicable fraction [of low-income units] for the building for each taxable year in the extended use period will not be less than the applicable fraction specified in such agreements, and which prohibits the actions described in subclauses (I) 
and (II) of subparagraph (E) (ii) .
The subclauses (I) and (II) of clause (E)(ii) cross-referenced by this provision are those originally introduced as part of the foreclosure exception added by the 1989 amendment. The critical subclause, subclause (I), forbids "the eviction or the termination of tenancy (other than for good cause) of an existing tenant of any low-income unit." 7 There are two possible readings of IRC Section 42 following this 1990 amendment. First, it may be that the amendment to clause (6)(B)(i) was intended to incorporate clause (E)(ii) in its entirety into the ELIHC.' If so, the good cause eviction language in subclause (E)(ii)(I) would remain confined to circumstances of foreclosure and early termination of an extended use agreement." On this reading, after 1990, an ELIHC covenant, or extended use agreement, should contain a statement such as "In the event of the early termination of the 96 IRC § 42(h)(6)(B)(i) (emphasis added).
IRC § 42(h)(6)(E)(ii)(I).
98 This appears to be the interpretation offered by the defendant landlords, and rejected by the court, in the only available opinion construing the relevant language of Section 42, Cimarron Village Townhome5; Ltd v Washington, 1999 Minn App LEXIS 890 at *4-7.
99 By reference, the amendment would incorporate both clauses (E)(i) and (E)(ii). The provisions are as follows:
(E) Exceptions if foreclosure or if no buyer willing to maintain low-income status.
(i) In general. The extended use period for any building shall terminate (I) on the date the building is acquired by foreclosure (or instrument in lieu of foreclosure) unless the Secretary determines that such acquisition is part of an arrangement with the taxpayer a purpose of which is to terminate such period, or (II) on the last day of the period specified in subparagraph (I) if the housing credit agency is unable to present during such period a qualified contract for the acquisition of the low-income portion of the building by any person who will continue to operate such portion as a qualified low-income building.
Subclause (II) shall not apply to the extent more stringent requirements are provided in the agreement or in State law.
(ii) Eviction, etc. of existing low-income tenants not permitted. The termination of an extended use period under clause (i) shall not be construed to permit before the close of the 3-year period following such termination (I) the eviction or the termination of tenancy (other than for good cause) of an existing tenant of any low-income unit, or (II) any increase in the gross rent with respect to such unit not otherwise permitted under this section.
extended use period, current low-income tenants shall not be evicted for three years except for good cause." The alternative and more appropriate reading of the amended statute is that clause (6)(B)(i) now incorporates into the restrictive covenant only the actions specifically spelled out in subclauses (6)(E)(ii)(I) and (II). In addition to providing for no reduction in the fraction of low-income units during the extended use period, the ELIHC covenant must now prohibit "the eviction or the termination (other than for good cause) of an existing tenant of any low-income unit." As a matter of statutory construction and legislative history, this reading is the superior one.
1. Plain language and statutory construction.
When interpreting a federal statute, the paramount objective is to determine the intent of Congress, and that intent is to be derived from the language and structure of the statute whenever possible. ' n Thus, the starting point for interpreting the statute is the language itself, and unless there is clearly stated legislative intent to the contrary, the plain meaning of the language is determinative.!' In this case, our reading of the statutory language must also be guided by the rules of construction Congress has provided for the Internal Revenue Code.in
The plain language of the relevant statutory provisions, as amended, suggests that only the good cause eviction language of subclause (E)(ii)(i) is to be incorporated into the extended use agreement. The new language in (6)(B)(I) calls for an ELIHC covenant "which prohibits the actions described in subclauses (I) and (II) of subparagraph (E)(ii)." It is not a natural reading of this statement that the covenant is to include all of subparagraph (E)(ii). Nor would a literal reading incorporating all of (E)(ii) make sense. If the "action" which is to be prohibited is that which is described in (E)(ii), the covenant would prohibit "[t]he termination of an extended use period" following foreclosure, from "not be[ing] construed to permit" the actions under subclauses (I) and (II). The covenant would thus impose an affirmative duty to construe foreclosure as permitting no cause eviction. Such an outcome would be absurd.
By contrast, the proposed reading seamlessly integrates the text of (6)(B)(i) with the text of (E)(ii)(I) and (II). First, subclauses (I) and (II) each clearly contain "actions" which it makes sense to prohibit. Integrating the actual words, the ELIHC covenant shall be one "which prohibits" "(I) the eviction or the termination of tenancy (other than for good cause)" and "(II) any increase in the gross rent ... ." The integration makes perfect sense without reference to the preceding language in (E)(ii). Based simply on a natural reading of the plain language, one can infer that Congress intended with its 1990 amendment to create good cause eviction protection for existing tenants. This conclusion is reinforqed by an application of the rules of construction that Congress has directed us to apply to the Internal Revenue Code. As the Minnesota court of appeals stated in Cimarron Village Townhomes, Ltd v Washington, ' 03 reading the post-1990 LIHTC statute as incorporating only subclauses (E)(ii)(I) and (II) into the extended use agreement is consistent with the IRC rule of construction that states "No inference, implication, or presumption of legislative construction shall be drawn or made by reason of the location or grouping of any particular section or provision or portion of this title.,, ' 4 This rule suggests that it would be inappropriate to assume that Congress intended to include, via cross-reference to a specific subclause, the terms of an entire clause. "The language of Section 42(h)(6)(B)(i) ... does not state 'which prohibits the actions described in subparagraph (E)(ii).' We must, therefore,... read subclauses (I) and (II) alone without any of the prefatory language of subparagraph (E)(ii)." , 0
Thus, under both general canons of statutory construction and the Internal Revenue Code's own rules of interpretation one must conclude that Congress intended to provide good cause eviction protection, unless there is a clear statement of legislative intent to the contrary. There is no such legislative statement. What little legislative history exists, supports the reading proposed here.
Legislative history.
The legislative history of the 1990 amendment is sparse. However, one specific reference to the relevant provision supports the reading proposed here. The crucial amendment was originally introduced as 
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part of the Technical Corrections Act of 1990. ' 1 The Congressional Record explains the (6)(B)(i) amendment as follows:
The bill clarifies that the extended low-income housing commitment must prohibit the eviction or termination of tenancy (other than for good cause) of an existing tenant of a low-income unit or any increase in the gross rent inconsistent with the rent restrictions on the unit.n There is nothing in this language or elsewhere in the bill report suggesting that the prohibition on no cause eviction applies only to situations in which the extended use period is prematurely terminated through foreclosure. Instead, this paragraph seems clearly to state that Congress's intent in amending IRC Section 42(h)(6)(B)(i) was to extend good cause eviction protection to all tenants in LIHTC subsidized units.
The conclusion that good cause eviction protection is required by the LJIHTC is reinforced by the most recent available congressional interpretation of the statute. In a 1997 report prepared by the staff of the Joint Committee on Taxation, the following statement was made with respect to what must be included in an Extended Low Income Housing Commitment pursuant to the statute:
The agreement must be recorded, pursuant to State law, as a restrictive covenant against the property.... It must allow any prospective, present, or former tenant the right to enforce the agreement in any State court. It also must provide that no existing low-income tenant may be evicted other than for good cause, and prohibit increases in gross rent above that which is otherwise allowable under Code section 42.103 This summary of what must be included in an extended use agreement is entirely consistent with the reading of the statute proposed here. There are no qualifying statements surrounding this quote that would suggest that good cause eviction protection is limited to the early termination of extended use periods. ent as good cause eviction protection would be established in a "technical amendment," apparently without public debate, and through a relatively cryptic cross-reference?
The doctrinal answer to this objection is that, likely or not, the text is unambiguous and there is no clear statement of legislative intent to the contrary." Moreover, the evolution of the statute suggests that Congress may have taken for granted that good cause eviction protection would apply to a federal housing subsidy program like the LIHITC.
As discussed in Part II above, good cause eviction protection continues to be a virtually universal regulatory requirement of federal housing programs. Had Congress intended to abandon the protection completely, some statement to that effect would surely have been made when the program was first created. Instead, the issue was never addressed. It was not until after the 1989 amendment to the statute that Congress was forced to make its intent with respect to good cause eviction explicit. The 1989 amendment's explicit provision for good cause eviction protection in the event of foreclosure created the plausible argument that Congress's failure to provide expressly for the protection in other circumstances signaled Congress's intention not to do so. To avoid this conclusion, Congress passed a "technical amendment" to the statute in 1990 which clarified its original assumption that good cause eviction protection would be provided under the LIHTC. By relying on the simple cross-reference and not attempting to define the scope of that protection legislatively, Congress may have intentionally sought to avoid the political difficulties that would have resulted from a more expansive statement of this tenant protection in the statute. As written, Congress has simply left the task of defining the scope of the good cause protection under the LIHTC up to the IRS and the courts. This is admittedly only a plausible interpretation of the sequence of events that produced the current statutory language, but the lack of more extensive legislative history makes it impossible to do more than offer plausible speculations as to Congress's decisionmaking process.
The second objection that one might raise against the plain text reading of IRC Section 42 offered here is that when viewed in light of other federal statutory statements of good cause eviction protection, the apparently plain language of IRC Section 42 becomes ambiguous. Why, if Congress intended to create the right, did it not use the language common in other federal housing program statutes? As it hap-109 Compare Cimarron, 1999 Minn App LEXIS 890 at *6 ("Because we find that the meaning of the statute at issue is unambiguous, we need not consider the legislative history of the statute.").
pens, an amendment to IRC Section 42 was introduced in 1993 that would have allowed Congress to do just that, but it was never adopted. ' simple fact that the language chosen by Congress leaves the boundaries of the right undefined does not make the statutory language ambiguous. A statute is ambiguous when "[i]t leaves the reader with at least two, apparently inconsistent, alternatives each of which, taken alone, seems free of ambiguity and appears to be meaningful.
11 4 There is no plausible way to read the phrase "prohibits the eviction or the termination of tenancy (other than for good cause)" as allowing for no cause eviction. And as Part III.C.1 demonstrated, given the common meaning of the words used, the need for proper syntax, and the IRC's rules of interpretation, there is no plausible alternative to reading Section 42(h)(6)(B)(i) as prohibiting only the specific actions in subclauses (I) and (II) of Section 42(h)(6)(E)(ii).
It is true that courts have held that "even where the language of a statute is superficially clear, legislative history may call such apparent clarity into question.... The two pieces of legislative history potentially in conflict with the reading offered here, however, do not have this effect. First, the most, if not only, relevant piece of legislative history for purposes of statutory interpretation is that written at the time the relevant language was enacted."" In this case, that legislative history, cited in full above, is entirely consistent with the proposed plain language reading. Second, the fact that an amendment was introduced and defeated that would have provided expansive good cause language in the LIHTC does not clearly signal congressional intent not to provide the protection. This action is equally consistent with a congressional determination to leave the definition of the provision to the IRS or the courts. There is simply no legislative history on the proposed amendment that would allow us to determine which interpretation is more accurate.
The language in the Joint Committee on Taxation report that accompanied the amendment is a legislative interpretation of an existing statute and is of limited significance at best in determining Congress's intent in enacting the relevant statutory provision."$ Furthermore, as quoted earlier, the most recent Joint Committee on Taxation interpretation of the identical LIHTC statutory language concluded that tax 117 See text accompanying note 107.
118 Sullivan, 496 US at 632 (Scalia concurring in part).
